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D~VOLUTION OF THE CROWN ESTATE IN SCOTLAND

Thank you for your letter dated 25 June outlining the Committee's views on recent evidence
received on devolution of the Crown Estate in Scotland. This response provides further
information and clarification as sought by the Committee.

Scotland Bill 2015-2016 - Complexity of clause 31

I agree with the Committee's view that the UK government's approach under clause 31 is an
unnecessarily complex process. The clause includes carve outs for reserved issues and
scope for UK Ministers to restrict the devolution, and for those reasons and those which the
Committee has outlined, we are continuing to press for the proposed approach to be
changed.

We recently published our own proposed clause to remove the reservation in the Scotland
Act 1998 relating to the management of the Crown Estate. This is an approach that we
prefer as it proposes clarity and simplicity, and would provide the Scottish Parliament with
full legislative competence in relation to the management of Crown Estate assets in
Scotland including the Scottish offshore zone.

Maintaining the Crown Estate

Under both the UK government's Crown Estate clause in the Scotland Bill and the Scottish
Government's alternative clauses, the Crown Estate Act 1961 would operate in Scotland
until such time as the Scottish Parliament legislates to amend it. In the case of the Scotland
Bill clause this is subject to the restrictions set out in clause 31(10) relating to the function of
maintaining the property, rights and interests as "an estate in land", which is an excerpt from
the Crown Estate Act 1961. Under the proposed Scotland Bill clause the transfer
arrangements do not permit the Scottish Parliament to amend this. However, it would
appear the commercial requirement could be amended in favour of more social objectives,
subject to other requirements of the legislation.
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I agree that the drafting of the provisions in relation to funding is complex and the
implications are difficult to predict. The Scotland Bill does not define the arrangements for
use of the income once it has been paid into the Scottish Consolidated Fund. The Scottish
Government will ensure that there is transparency on remittances to the Fund. The funding
arrangements associated with the devolution of the Crown Estate will be considered in the
course of the forthcoming negotiations on the overall fiscal framework. The Scotland Bill
clause, unlike our alternative clause, fails to remove the reservation in the Scotland Act 1998
concerning the revenues of the Crown Estate. Despite the transfer of legislative competence
by clause 31(2) the treatment of hereditary revenues of the Crown would remain a reserved
matter.

Limited Partnership - Fort Kinnaird

Clause 31 provides that part of The Crown Estate consisting of property, rights or interests
which are held by a limited liability partnership are not to be transferred across. Fort
Kinnaird retail park is not wholly owned by the Crown Estate but the Scottish Government's
view is that Fort Kinnaird is an economic asset in Scotland, and we do not agree that
technical aspects of the complicated structure of ownership of this asset are a defensible
basis for exclusion from the transfer to Scottish Ministers.

Our position, given its value and prominence in the Crown Estate Commissioners Scottish
portfolio, is that even if the asset is not wholly owned by the Crown Estate, the Crown Estate
interest could be transferred to Scottish Ministers or the equivalent value of the economic
asset could be transferred. Indeed, the drafting of the clause (new section 90B(3) of the
Scotland Act 1998) makes it clear that the restriction on the transfer concerns "part of the
Crown Estate" which defeats the argument made by the Crown Estate in defence of the
position before the RACCE Committee on 17 June.

We have previously asked the UK government to consider the justification for the exclusion
and I will continue to consider this issue which will depend on a more detailed analysis of the
arrangements in place in relation to Fort Kinnaird.

The Transfer Scheme

The UK Government's draft clause is overly complex, and only allows for partial legislative
devolution. It is on that basis that the Scottish government has been engaging with the UK
government. We have had general discussions with staff from the Crown Estate
Commissioners but have not yet had a specific input into the drafting of the transfer scheme
or the outline of the transfer scheme which the UK Government placed in the House of
Commons library recently. We anticipate that the draft transfer scheme will not be available
until later this year.

The Committee will be aware that the transfer scheme will be made by HM Treasury as a UK
Statutory Instrument which must be agreed with the Scottish Ministers. The clause provides
that amendments may be made to the Scheme which may have effect from the date of the
transfer. The clause also includes provision for Scottish Ministers to make changes to the
Crown Estate Act 1961 that are necessary for the transfer, either before or after the transfer
takes place, which is exercisable through a Scottish Statutory Instrument. We anticipate that
some measures will be required in advance of the transfer to provide for a workable
organisation on Day 1 and in advance of the introduction of long term arrangements for the
management of Crown Estate assets in Scotland.
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I confirm that I too share the view of the Committee and Devolution (Further Powers)
Committee that if the current drafting of the 8ill remains and the transfer scheme is to be
adopted then the word "may" in section 90(8)(1) should be replaced with either "shall" or
"must". This would have the effect of placing a duty on HM Treasury to make a scheme.

Operation of the Crown Estate in Scotland

The Scottish Government's current focus is on ensuring the full devolution of powers
concerning the management of the Crown Estate to the Scottish Parliament takes place in a
workable way. Once we have achieved devolution, we will consult on how the assets should
be managed for the long term in Scotland. I do not underestimate the challenges but I
remain committed to ensuring that there is continuity and stability throughout the transition.
This will be best achieved through the transfer of Crown Estate management as a single
entity and as a going concern followed by consideration of the appropriate long term
arrangement for management and control of these assets.

A process of consultation will be taken forward on the arrangements for management of
assets currently administered by the Crown Estate Commissioners. As I noted in my verbal
evidence, this will include a forum for stakeholder interests to inform the development of
proposals. It is vital that we get effective devolution to enable a wider debate to take place
on the future management of Crown Estate assets in Scotland. I welcome the Committee's
views on the form which the future management arrangements might take and will take
these into account as we develop our proposals.

I remain committed to ensure that island and coastal local authorities receive net income
from marine assets in Scottish territorial waters, and I am clear that we wish to see coastal
and rural communities be involved and benefit from our marine resources.

RICHARD LOCHHEAD
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